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DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 

Supreme Court of Appeals. 

(Reported by West Publishing Company.) 



BROWN'S GUARDIAN v. STROTHER'S ADM'R. 
December 3, 1903. 

WILLS — CONSTRUCTION — ESTATE DEVISED — REPUGNANT PROVISIONS — LIMITA- 
TION AFTER ABSOLUTE ESTATE. 

1. Where a will provided, "I give to my brother and sister all I possess on 
earth for their support, to be used in no other way," the brother and sister took 
an absolute equitable estate, with full power to consume the same in their sup- 
port; and a further provision that, if there was anything left at the death of the 
brother and sister, it should go to certain persons, was void for repugnancy 
and uncertainty. 

GREEN'S ADM'R v. SOUTHERN RY. CO. 
June 16, 1904. 

RAILROADS — TRESSPASSER ON TRACK. 

1. Where an engineer, after becoming informed of the peril to which a 
trespasser on defendant's track was exposed, fails to take steps to stop the train, 
as he could have done, thereby avoiding the accident, the railroad company 
is liable for the resulting injuries. 

Keith, P., and Cardwell, J., dissenting. 



NEWPORT NEWS PUB. CO. v. BEAUMEISTER. 
June 16, 1904. 

NEGLIGENCE — PRESUMPTION OF LAW — EVIDENCE — MASTER AND SERVANT — 
CONTRIBUTORY NEGLIGENCE. 

1. The presumption of law that the instinct of self-preservation forbids the 
imputation of recklessness to any one can be considered only in the absence of 
evidence tending to show negligence. 

2. Where a servant has a choice of two ways in performing his duty, one 
of which is perfectly safe and the other dangerous, and he voluntarily chooses 
the latter and is injured, he is guilty of contributory negligence, and the 
master is not liable — as where, with knowledge, to stop the machinery he 
attempts acts which are dangerous to perform while it is running. 



NOTTINGHAM COAL & ICE CO. v. PREAS. 
June 16, 1904. 

SALES — BREACH OF CONTRACT — MEASURE OF DAMAGES. 

1. Where a vendor fails to furnish the articles he has contracted to sell, the 
measure of damages is the difference between the contract and the market price 
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at the place of delivery, and, if there be no market at that place, the value in 
the most available market, with the cost of transportation added, and the ex- 
pense of making the repurchase. 

2. On failure of seller to deliver the goods sold in order to recover resulting 
damages, it is not necessary that the vendee should have actually gone into the 
market and bought other goods to supply the place of those not delivered. 



BALTIMORE & O. K. CO. v. BUEKE & HERBERT. 
June 16, 1904. 

ASSUMPSIT — IMPLIED PROMISE — MONEY HAD AND RECEIVED — COLLECTION 

OF CHECKS. 

1. As between a promisor and a promisee there is privity, and if the facts 
raise an implied promise on the part of the defendant, or if the defendant has 
money in his possession which he ought to pay to the plaintiff, the law will 
imply a promise on the part of defendant to do his duty and pay the money. 

2. Where a bank received certain checks, the property of plaintiff, from the 
hands of his agent for collection, and the checks were not properly indorsed, 
they did not receive the money of the plaintiff, as that money could only be 
taken from the banks on which the checks were drawn on a proper indorsement 
of those payable to plaintiff, and the bank was not liable to plaintiff for such 
sums, though the bank was the depository of plaintiff, there being no privity to 
support the action between them. 



WILLIS v. GORRELL et al. 
June 16, 1904. 

ATTORNEYS — CLAIMS— COLLECTION — AUTHORITY — TERMINATION — PAYMENT. 

1. Plaintiffs husband held a debt against defendant, and delivered the same 
to an attorney for collection, taking the latter' s receipt therefor. Thereafter 
the attorney reported to his client that he had secured the debt by taking a deed 
of trust on a quantity of real estate, at which the client expressed satisfaction, 
but left the claim in the attorney's possession, thereafter, however, receiving 
interest direct from the debtor until he assigned the claim to plaintiff, of which 
assignment the debtor was notified. Held, that the attorney having taken 
security for the debt, it was no longer in his hands for collection, and his 
authority to receive payment was terminated. 

2. An attorney empowered to collect a claim accepted security therefor to the 
satisfaction of his client, and thereafter accepted a note of the debtor for the 
amount of the claim, which he discounted, converting the proceeds to his own 
use. He thereafter satisfied the security without the knowledge of an assignee 
of the claim. The debtor, notwithstanding the giving of such note, continued 
to make semi-annual payments of interest on the debt to such assignee for sev- 
eral years. Held, that the payment of such note did not constitute a payment 
of the debt. 



